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the decision making out of the hands of the City Council and he does not think that is proper.  The 
group wants things to slow down.   
 
The Orr Block builder wants to build a project that is way out of proportion to the village center. A 
zoning change is required in order to build the project and the developer is driving the project.  The 
City should be deciding the zoning, not the developer.  He could build within the current zoning and 
that would be reasonable, at least, for the area.  Do not change the zoning  as requested by 
developers to allow for overbearing projects. 
 
JULY 18: Mr. Arnstein the points of the June 27th speakers and provided handouts, attached. 

 There is widespread sentiment in the City against unfettered development.  Various groups 
throughout the City have been working to limit high density projects and have support.   

 Building many new units to gain a relatively small number of affordable units does not make 
sense in Newton.  More units in a wealthy community mean higher land prices and rents.  
The result is less affordability in the City.  Development often destroys naturally affordable 
housing.   

 Traffic and parking studies by developers can be erroneous.  Local residents and business 
owners should have a voice on how new traffic will affect their neighborhood and they are 
not being heard.   

 Fiscal costs from new developments to the City include fire, schools, and other City 
resources 

 Developers misunderstand transit‐oriented development relative to Newton. 
 
Pamela Geib, 7 Briar Lane 
JUNE 27: Pamela Geib said she was moved to see democracy in action especially in the light of the 
fact that the Mayor thinks this process should be removed.  Seeing this meeting, she can see how 
slow the process is but being a resident of Newtonville she experienced how fast it is.  In the course 
of one year there have been three projects, each bigger than the other hat will now add 700 people 
to a very small square block area.  That is fast. She is a resident who didn’t know anything and 
didn’t have a voice and she is also a senior trying to age in place. There is wishful thinking about 
mobility.  She has mobility issues that sometimes force her to drive 2 blocks to CVS to get a 
prescription filled and sometimes she has been unable to park close enough to get out of her car 
and get her prescription filled.  That is without any development at all.  This very fast development 
and density is going to affect her mobility and her ability to stay an independent older person.  She 
is a licensed psychologist and some things that keep older folks healthy are green space and 
community ties.  The merchants they know and love in Walnut Street that they will go out of 
business if these projects go forward.  These are community ties that will be lost.  If you are in a 
hospital and can look out onto green space you will get better faster – green space is needed and 
Newtonville has a great lack of that.   Community outreach needs to be done and that is why this 
moratorium is necessary to allow people to be educated and have their voice heard in decision s in 
their neighborhoods. 
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JULY 18: Ms. Geib they are asking for this moratorium in order to evaluate the impact of current 
development and to survey and assess citizen’s need for and response to the Mayor’s current 
rezoning intentions.  Further and denser development should be on hold.  The Mayor has stated 
that 90% of Newton housing is single‐family but the actual number is 55% as listed in the City’s 
Housing Needs Analysis of 2016.  This is an enormous difference and data needs to be accurate.  
Eliminating more parking lots across the city and building more structures is something that can’t 
be reversed.  Local businesses can be destroyed by dense urban projects. The City must move 
slowly with citizen input and assessment.  Traffic and parking patterns, usage of schools and other 
city resources must be watched.  This moratorium will allow a holistic review of rezonings. 
 
Susan Reisler, 11 Claflin Place 
JULY 18: Ms. Reisler said that a few years ago this Committee added mixed‐use districts to the 
ordinance.  According to the Transit Oriented Development Institute of the US Department of 
Transportation, which promotes this concept, it requires that stores and buildings in a given 
location be appropriate for the transit capacities of that location.  The primary focus is on public 
transportation, not development.  Newton’s transit capacity is limited at best, handicapped 
inaccessible, senior unfriendly and dangerous in bad weather.  Green line stops are more accessible 
but don’t provide the transit amenities envisioned by the DOT.  Newton’s transit capacity cannot 
support gargantuan mixed‐used developments.  Development should conform to the transit that 
actually exists here.  Business 1 and 2 is appropriate for what exists in Newton and would correlate 
to what the Institute calls transit neighborhoods wherein density is relatively low and 
establishments serve the local area.  The moratorium should be enacted in order to prevent zoning 
which is in appropriate to the local transit capacities of the villages.  The existing zones are 
sufficient. 
 
Peter Harrington, Lowell Avenue 
JUNE 27:  Peter Harrington ‘s comments and other documents were also submitted in writing and 
are attached.  He also said the petitioners would be amenable to lifting the condition of having the 
neighbors vote on any zone changes and would just like to propose the moratorium without that 
possibility of relief.   
 
JULY 18: Mr. Harrington said that the Transit Oriented Development Institute recommends 
different typologies for different types of neighborhoods.  The transit oriented development 
concepts could be misused by developers and they could be built where they don’t belong. The 
Department of Transportation supports this type of development so tax money or tax credit must 
be available to communities to ensure the success of the project is achieved.  Shouldn’t we look 
into this and take advantage of those opportunities to meet goals and protect the villages and 
nearby neighborhoods.  He would be sad to hear that the Committee knew about the Institute and 
did nothing to incorporate that into the multi‐use transit oriented zoning districts.   People give 
their thoughts based on experiences and beliefs.  They are not experts or skilled presenters or 
public speakers.  They assume the Committee listens with an open mind as they give their best 
effort to explain what they want relative to this moratorium.  It is their best opinion that the high 
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density projects will happen all over the city and Newton will become a City of urban enclaves.  Mr. 
Harrington provided documents which are attached. 
 
Julia Malakie, 50 Murray Road 
JUNE 27: Ms. Malakie’s comments were also submitted in writing and are attached. 

 
Jill Geiger, 72 Madison Avenue  
JULY 18: Ms. Geiger supported this moratorium.  Zoning decisions about a village should be made 
in consideration of the character and scale of the village as a whole and not just a parcel of land.  
Decisions to rezone should be made in response to a desire to improve a village with input from its 
residence, not as a response to a developer’s request to rezone in order to maximize the profit of 
the project.   
 
Isabel Albeck, 240 Winsor Road  
JULY 18: Ms. Albeck supports the petition and the moratorium.  She is concerned about single 
residences being rezoned to multi‐residences.  It took her five minutes to come up with 7 lots that 
lost their trees.  On Welles Avenue 70 trees were cut and she was not counting those smaller than 
inches. On Fuller Street a lot supposedly undevelopable had 9 big trees cut and a new house is 
going up.  Dartmouth Road was 60 trees and a Valentine Street lot which is 60K square feet lost all 
its trees.  Wesley  Road, Beacon Street, Goddard Street lost trees or had homes turned from single 
to multi‐residence.  Trees are important for the City and National Geographic had an article 
showing that people who looked at trees felt emotionally better than those looking at concrete and 
brick facades.   She asked for support for the petition. 
 
Kathleen Kouril Greiser, 258 Mill Street  
JUNE 27: Ms. Kouril Greiser hoped that Land Use and zoning decisions will remain in the City 
Council’s hands.  She supports this item for a one‐year pause in spot‐zoning changes.  The idea of 
allowing the relief of letting the neighbors decide is a zone change should happen, was just that – a 
relief and not at the crux of the petition.  The one‐year pause in approving zoning changes is what 
is wanted because zoning reform is underway.  She agreed with Lynn LeBlanc’s statements relative 
to the costs of development.  The Comprehensive Plan  states that residential development in 
Newton pays less in taxes than it costs to service, so the higher the density of a residential 
development the more of a fiscal loss it represents.  Open space and parking lots provide little or 
nothing to operate and generate revenue.  Newton has a housing affordability problem but not a 
housing shortage.  There are many apartments available and for sale listings but they are just too 
expensive.  Under state law the City has reached its 1.5% threshold for affordable units.  There is 
support for preserving naturally affordable housing that fits into neighborhoods, but widespread 
opposition to large luxury projects that masquerade as affordable housing.  The Orr Block rezoning 
will lead to the eviction of renter families who are members of protected classes under the Fair 
Housing Act.  Legal liability will follow and that has an enormous fiscal impact.  Residents also can 
not afford the rising costs of maintaining infrastructure.  At the NVA, they are hearing from people 
who are having trouble paying water/sewer bills.  More full‐time hires are needed to support the 
higher density and this is a fiscal problem as well.  The school system has a history of 
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underestimating how many children will come to the schools from high density projects.   For Arbor 
Point, the schools projected 19 students and it ended up being 53, with other examples as well.  
Rezoning for higher density hurt Newton school children for those here and those to come.  It is the 
City Council’s fiduciary responsibility to vote for this moratorium. 
 
JULY 18: Ms. Kouril Greiser urged the Committee to vote in favor of this petition.  Zoning occurs 
when land is divided by appropriate authorities into zones within which various uses are permitted 
or restricted.  It is how heavy industry is separated from homes, how open space is set aside and 
how water is kept clean.  She has lived in countries without zoning and it is not pleasant, safe or 
healthy.  Zoning has to be stable and predictable otherwise how can any property owner know that 
what they want to build or to what use they want to put their property to will be allowed in the 
future.  How can one make plans or invest without that stability. The legal theory of reciprocity of 
mutual advantage is the underpinning of stable zoning.  It means that limits on one’s ability to 
extract the highest use or profit from a given property is balanced by the same limits on owners of 
neighboring properties.  This reduces uncertainly, conflict and money wasted on legal battles.  
There is a lot of uncertainly in Newton right now and many requests for spot zoning for higher 
density.  This is because land use attorney s and developers are eager to get their upzoning request 
in now just in case zoning reform doesn’t go their way and in case we get a new Mayor who is not 
such an enthusiastic cheerleader for urbanization.  The Housing Strategy has added fuel to the 
frenzy of development.  Spot zoning provides benefits to particular owners while undermining the 
rights of adjacent property owners.  Austin Street opened the floodgate to more and more 
upzoning requests.  Accommodating them is profoundly unfair and they are out of control.  This 
moratorium will give zoning reform a chance and see if the policy or people in local government 
change in response to resident concerns. 
 
Peter Bruce, Claflin Place 
JUNE 27: Peter Bruce’s comments were also submitted in writing and are attached. 
 
JULY 18: Mr. Bruce said time is needed to deliberate to the rash policies of the Mayor and the 
moratorium would allow for that.  The Mayor thought that 90% of the total housing stock was 
single‐family homes and he is completely wrong.  He doesn’t know that 40% of housing is multi‐
residence.  This kind of ignorance on the part of the Mayor disqualifies him from leading a 5‐year 
plan in our housing policy.  There is no recall provision in the Charter  and checks and balances are 
needed.  This moratorium would be a good check. 
 
James Pacheco, 48 Circuit Ave  
JUNE 27: Mr. Pacheco said that as an engineer he has worked on many projects in the Boston area, 
other states and foreign countries.  The unabridged growth with special permits and requests are 
concerning and the moratorium is needed to review them.  The growth in Newton with Austin 
Street, Court Street and Orr Block projects has exploded.  There will be over 300 plus new residents 
with population increases over 700 all within the Newtonville neighborhood in a short period of 
time.  The infrastructure will need to grow with it.  The Fire Department and safety services will be 
taxed.  The City will need a new fire ladder truck at $1M each and a new fire unit which will cost 
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more money.  Water, lines and hydrants will need to be upgraded as well.  Neighbors will be at 
higher risk because the firetrucks can’t reach the north side of the building.  There is little detail of 
the plan for public safety.  The structure needs to be built to code and there are issues there. 
 
JULY 18: Mr. Pacheco provided a written copy of his comments which are attached.  He supports 
this moratorium. 
 
Gerard Slattery, 227 Walnut Street  
JUNE 27: Mr. Slattery said he was very alarmed by the Mayor’s proposal and their only recourse is 
through the City Council.  The Orr Block project can be built up to two‐stories, by right, and he has 
no problem with that.  The moratorium will help with environmental issues and the trying to have a 
holistic plan.  The building and developer will deal with asbestos, gasoline, lead paint, etc and he 
believes that.  There needs to be an environmental plan that anticipates from a building 
standpoint.  The greater macro city standpoint is the capacity of anything over 8 units has to be 
absorbed by the village.  The villages need to be preserved and the City Council needs to fight for 
that.  If Newton wants to become Cambridge, Somerville, Brooklyn or Queens then that should be a 
different discussion.  The only way this will work is to build the continuous area to that density 
otherwise there will be islands of density that will choke everything else.  The project is too large 
based on the type and number of requests that have been made.  As far as affordable housing 
goes, the City needs to replace any affordable units that were demolished to build new units.  
Counting those destroyed units when replaced with newer units will never advance the need. 
 
JULY 18: Mr. Slattery was speaking on behalf of his father who is the owner of their family business 
Slattery Real Estate and General Contracting.  Most of the properties they have developed they 
have tried to do in the character and style of the City of Newton that they think is best.  He asks the 
Committee to vote for the moratorium because every needs the same rules.  Peoples investments 
in their homes are the biggest they will ever make.  Developers putting in large scale projects can 
have a detrimental effect on their livelihood and investment.  Newton has the public transportation 
system it has not the one they wish they had.  The most development should be along the Green 
line if they are hoping to focus on transit.  There also needs to be enough parking for a large scale 
project for the commuters as well as the businesses.  The Newtonville area developments do not 
provide enough parking.  Small businesses will be put out of business as they will not be able to 
survive and won’t be able to afford the rents that bigger chains can.   
 
Lynne LeBlanc, 43 Brookdale Road  
JUNE 27: Ms. LeBlanc said the push for density in Newton is renewed with the Mayor’s newly 
released Housing Strategy but it incorporates the same unsuccessful policies seen in so many other 
cities – the belief that more housing will equal lower cost.  This oversimplified equation does not 
work in real estate. The building boom in many cities results in higher land costs, which translate 
into higher real estate costs, which translate into less rather than more affordable housing.  To 
mitigate these costs, the most popular strategies are building more affordable or subsidized 
housing.  The buyer or the renters of the market rent units subsidize those costs.  This entices 
builders to build more expensive housing.  Naturally affordable housing is eliminated in favor of 



Zoning & Planning Committee Report 
Monday, July 18, 2016 

Page 7 
 

new, unaffordable housing.  This is the case for Orr Block and Court Street where 9 units that were 
affordable were torn down for more expensive units.  How does it makes sense to displace 
residents then claim victory for subsidized units that those residences either which do not qualify 
or cannot afford without a subsidy.  Affordable housing should only start to count after lost, 
naturally affordable housing is replaced.  Using Court Street as a model that would mean replacing 
the 9 units at $800‐$1200/month for one and two bedroom apartments, renting them at the same 
rate and only then tabulating the 20% affordable or subsidized units, otherwise this is nothing but a 
shell game.  There is little room for Newton’s middle‐income residents who can’t afford the high 
costs or don’t qualify for subsidy.  This does not allow for an economically diverse population.  A 
more inclusive and comprehensive view of zoning in Newton is needed and this moratorium would 
allow time for consideration of that.  The Mayor has engaged with developers, builders, etc. but 
only minimally with the residents of the City.  The residents need to be included.  There is little to 
no planning done relative to infrastructure.  Unplanned growth in these areas will drive up taxes 
and make it less affordable to only the wealthy or the subsidized.  Adam Greenfields “Against the 
Smart City” notes that problem solving should not come from top‐down but rather inclusive 
strategies respectful to residents and businesses.  This is an opportunity for Newton to lead with 
innovations other than build.  She urged a vote in favor of the moratorium. 
 
John Koot, 430 Winchester Street  
JUNE 27: Mr. Koot said that planners plan, developers develop and residents reside.  That is 
important to remember because when the planners and developers that finish their work it’s the 
residence who have to live with their work.  Any flaws in that process will be experienced by 
residents over many years.  This is why there is such interest in what the planners and developers 
have in mind and want some input in what will be developed.  This is the reason for the 
moratorium.  It is high time to involve the residents in the area of any large zone change to let 
them weigh in. 
 
Chris Pitts  
JUNE 27: Mr. Pitts’s comments were also submitted in writing and are attached. 
 
Chris Markiewicz  
JUNE 27: Mr. Markiewicz’s comments were also submitted in writing and are attached. 
 
Amy Wayne, 1616 Centre Street  
JUNE 27: Ms. Wayne feels the moratorium is important for the vast silent majority whose voice has 
been under the radar.  With the start of all these projects there is great concern.  There is now a 
push in Newton Highlands by residents to have a historic district because they don’t want to see 
the character of the village center ruined.  Contributions are coming in because people are 
concerned.  Time is needed for the vast voters in Newton who have not been aware of what has 
been going in.  They are not starting to wake up to what is going on and the City Council needs their 
input. 
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Ron Mauri, 35 Bradford Road 
JUNE 27: Mr. Mauri said he wanted the committee to think about the changes in individual projects 
and the traffic problems.  Is there a plan?  The Newton in Motion project does not show anything 
about traffic trends or lists of streets that are congested and are rolling parking lots.  That 
information is needed for a plan.  He reported that the traffic problems in Newton have gotten 
progressively worse in the 40 years he has lived here.  Why has that happened?  The Committee 
should find out.  He suggested the Planning Department provide data on the traffic trends.  The 
School department documents the contribution of development to enrollment and shouldn’t the 
City do the same when it comes to a special permit or zoning change.  He felt they should.  It is time 
to pay more attention to externalities.  People are affecting by things you are doing even though 
they are not party to the decision.  From the Fact Book of Newton in Motion, Mr. Mauri said there 
is qualify of life question and of the 86 responses only 3 are listed.  It states “traffic is ruining 
quality of life” “ it’s a time suck, road rage, air pollution”.  “Slow growth in the City.  Every 
development brings more cars.”  The time cost to Newton residents because of traffic problems is 
an issue and its time to take into account the full cost of what is going on.  It’s not just the benefits 
of additional housing, but what it’s doing to lives. 
 
Mike Vahey, 33 Stanley Road  
JUNE 27: Mr. Vahey said he did not support the petition.  A moratorium is a bit much and having 
someone 1000 feet away decide what is happening is too much as well.  It should be limited to 
direct abutters.  He does rental and development and what happens is there is a generation of 
older people who have lived here a long time, selling their home and asking top dollar.  They are 
making out very well.  Renters are a mix of those who can’t afford to be in Boston so the younger 
generation gravitates to Newton for that reason.  They are here for jobs but when the job ends 
they are gone.  You can’t take the City and put it in a snow globe.  Times are changing and housing 
needs are changing.  He can never picture a time that it was middle class in Newton.  It has always 
been pretty affluent.  Asking to “keep” the diversity is a reality that never really happened.   
 
Susan Reiser 11 Claflin Place  
JUNE 27: Mr. Reiser said in the past 6 six weeks 1,912 have signed a petition to stop the Orr Block 
project.  The vast majority are the result of face to face interaction with citizens who are registered 
voters and are a good cross section of ages, renters, owners, retirees, workers, long time residents 
and newcomers.  They come from all over Newton on this petition.  She supports the moratorium 
because the comments on that petition had to do with Austin Street.  Why would there be a newer, 
bigger development when Austin Street hasn’t been built yet and the effect is unknown.  The 
petitioner’s  heartfelt comments confirm that the residents are concerned about the overcrowding 
of schools and streets and the loss of village character.  The moratorium will help us find out how 
to preserve what we love about Newton. 
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Councilor Hess‐Mahan accepted a motion to close the public hearing with 5 voting in favor, none 
opposed.  The public hearing was closed. 
 
Committee Comments 
It was unclear to some what the relationship was between the petition and the comments. Mr. 
Harrington said the issues have arisen from the rush to change zone.  Since this Committee sets the 
tone and pace for development, the petitioners are asking it to slow down to hear more from the 
community before allowing zone changes in order to allow denser development.  The Chair 
reminded that Mr. Harrington that the Land Use Committee hears the projects, and not the Zoning 
& Planning Committee. 
 
The issues raised were many and varied and trying to roll that up into a moratorium on zone 
changes may not be the appropriate way to handle them.   
 
The Committee appreciated the residents coming forward to express their concerns and helping 
raise the issues.  Some felt the City was already moving extremely slow on housing and it has been 
a long and arduous process.  
 
Some members felt that there was a relationship between the moratorium and the issues raised.  
The idea of slowing things down is compelling and since they just received the suggestions for the 
housing strategy, the conversations need to continue.  It was hoped the Housing Strategy and 
Zoning Reform would address some of these issues.   
 
It was asked what the time limit would be on this moratorium.  It was explained that the request 
had been for the moratorium to end no sooner than December 31, 2017.   
 
Many Councilors agreed with many of the sentiments expressed in the public hearing.  They want 
development to be undertaken responsibly and trees to be preserved among other things.  
However, the power to zone may not be delegated to private citizens as was pointed out in the Law 
Department memos.  Peter Harrington, however, had some opinions contrary to that judgment. 
 
The Chair asked for comment from the Law Department.  Maura O’Keefe, Assistant City Solicitor 
explained that a moratorium would have to be pursuant to a specific planning purpose and there is 
not one presented. More importantly, however, is that the request that has been made is an 
impermissible delegation of authority.  The statue is very clear in Chapter 40A that the power to 
zone has been vested with the City Council and cannot be delegated to residents. (Please refer to 
the attached memos for more details).  There are also procedural issues with the petition.  Section 
10‐2 of the City Charter, the vehicle which was used to submit this proposal, is very broad and in its 
entirety states: 
 

“Section 10‐2. Group Petitions; Action Required. The city council or the school committee 
shall hold a public hearing and act with respect to every petition which is addressed to it, 
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which is signed by at least 50 voters, and which seeks the passage of a measure. The hearing 
shall be held by the city council or the school committee or, in either case, by a committee or 
subcommittee of either the city council or school committee and the action by the city 
council or school committee shall be taken not later than 3 months after the petition is filed 
with the city clerk. Hearings on 2 or more petitions filed under this section may be held at 
the same time and place and the city clerk shall mail notice of the hearing to the first 50 
certified signers whose names appear on each petition at least 48 hours before the hearing. 
Notice by publication of all such hearings shall be at public expense.” 

 
M.G.L. Chapter 40A provides very specific requirements under which a zoning amendment must be 
submitted, noticed, heard and voted along with required timelines. 
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleVII/Chapter40A/Section5  
 
The provisions of Section 10‐2, as noted above, do not demand those requirements.  The only 
proper vote on this request would be No Action Necessary.  
 
A Councilor noted that there is a provision in Chapter 40A which allows 10 registered voters to 
submit a petition for a zone change to be considered.  Residents could also ask a Councilor to 
docket the item.  So while the petition could be re‐submitted through the proper channels and 
follow the requirements of Chapter 40A procedurally, the delegation of authority issue would 
remain and would still be improper and impermissible. 
 
It was noted in the Law Department memo that “…Giving neighboring landowners who are 
unbounded by any official duty unrestricted authority to prohibit particular use of land in question 
was repugnant to the due process clause of the 14th Amendment. “ This could be very chaotic and 
it is best to leave the decisions to the City Council who are elected to represent the residents.  If 
the residents do not think they are being represented well, they have the option at the voting 
booth to change that. 
 
A Committee member noted that many good issues were raised, but the remedy being requested 
would not solve those issues.  Many of the issues can be changed through the special permit and 
Land Use process.  To summarize: 

 The Mayor must have misspoken on the data relative to single‐family homes because that 
date has been available since the fall.   

 The Committee members who have served on Land Use know that much of what was 
requested in the public hearing happens in the Land Use process.  Each project is weighed, 
measured and reviewed on its own merits based on the requirements of the zoning 
ordinance.  The comment that development is unfettered is not accurate as all projects are 
vetted through the Land Use project and the zoning ordinance.   

 The transit related issues definitely need work and that should be continued to be raised 
with Massachusetts DOT.  The Newtonville bus is well used, but the train station definitely 
needs help.   
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 Trees are an issue and the ordinances and requirements have recently been changed in 
order to make it harder for developers to cut trees down.  

 The issue of stability was interesting  as many people feel a Council of 24 is difficult and too 
big, so asking all the residents within 1000 square feet of a project would be unwieldy and 
stability would not be gained.   

 As for the recent slate of up‐zonings, those 3 or 4 were scheduled together for ease of 
scheduling and they were all the requests that have come in for the year, outside of the 
special permit process.   

 Footbridges are a wonderful idea and one across Route 9 to connect the Chestnut Hill 
Square and The Street would have been wonderful but requests to the developers went 
unanswered.  More should be implemented. 

 Multi‐modal transportation is exactly what is needed and hopefully the ongoing 
Transportation Study will suggest something along those lines.   

 
A Committee member said that many issues that were raised in public comment were beyond the 
scope of this petition but better notification is something that could be worked on and perhaps 
that would help with some of those issues. 
 
The Chair noted that the project in Newtonville on the Orr Block seemed to be the genesis of this 
item.  He reminded everyone that there is a process and a forum to be heard on the rezoning of 
that parcel as well as the special permit for the project in the Land Use Committee.  That 
opportunity will not be denied.  There is a remedy if 20% of neighbors object to the rezoning which 
would then require a ¾ vote of the City Council (18 votes) instead of a 2/3 vote (16 votes). 
 
Councilor Yates felt that if a purpose for the moratorium were stated that the Committee could 
move this forward if submitted in proper form.  The zone change for the Orr Block could be turned 
down and the project could be changed to suit the current zoning and better suit the 
neighborhood.  A presentation was given in Land Use Committee showing the project with and 
without the zone change.  He felt this could be re‐drafted and re‐filed for appropriate action. 
 
Councilor Albright moved No Action Necessary.  The Committee voted in favor with Councilor Yates 
abstaining. 
 
Chairman’s Note:  Councilor Hess‐Mahan reminded the Committee members to submit to the 
Committee Clerk or James Freas those interim zoning items they would like to see addressed in the 
coming months. 
 
Meeting adjourned. 
 
Respectfully Submitted,     
 
 
Ted Hess‐Mahan, Chair 
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LAW DEPARTMENTMEMORANDUM 
 
 

TO:  Councilor Hess-Mahan, Chair, Zoning and Planning    
  Committee 
 
CC:  Members of the Zoning and Planning Committee 
 
FROM: Marie M. Lawlor, Assistant City Solicitor 
 
RE:  Docket Item #182-16 
  Citizens Petition Requesting a Moratorium to Prohibit Zone Changes  
  without Written Approval of a Majority of Landowners within 1000 Feet 
 
DATE:  June 24, 2016   
 
 
 Docket Item #182-16, a Citizens Petition filed pursuant to Section 10-2 of the 
City Charter, requests the City Council to establish a moratorium to prohibit zoning 
district changes without the written approval of a majority of the landowners within 1000 
feet of the land proposed to be re-zoned. You have asked my opinion as to whether such a 
prohibition would be valid. 

Issue 
 
 Would a zoning ordinance establishing a moratorium during which a change of 
the zoning district applicable to any land in Newton would be prohibited without the 
written approval of a majority of landowners within 1000 feet be valid? 
 

Short Answer 
 
  No.  Such a prohibition, which gives final authority over approval or disapproval 
of a zoning amendment to surrounding landowners, would constitute an improper 
delegation of zoning authority to private citizens, and would be in direct conflict with the 
Zoning Enabling Act, M.G.L. c. 40A as well as the due process clause of the 14th 
Amendment. 
 

Discussion 
 

 The power to zone stems from the police power reserved to the Commonwealth 
by the Massachusetts Constitution.  Under the Home Rule Amendment, the police power, 
including the zoning power and certain other state powers may be directly exercised by 
the municipalities of the Commonwealth.  In Massachusetts, the zoning authority of cities 
and towns is regulated by G.L. c. 40A.    
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 It is well settled law that the police power of local governments, including the 
power to zone, may not be delegated to private citizens.  In Washington ex. rel. Seattle 
Title Trust Co. v. Roberge, 278 U.S. 116 (1928) the U.S. Supreme Court invalidated a 
municipal zoning ordinance permitting a particular use of land only if more than one-half 
of the landowners within a particular distance approved.  The Court stated that giving the 
neighboring landowners, who are unbound by any official duty,  unrestricted authority to 
prohibit the particular use of land in question was “… repugnant to the due process clause 
of the 14th Amendment.” 278 U.S. 166, 172.  See e.g. Larkin v. Grendel’s Den, Inc., 459 
U.S. 116 (1982) (Massachusetts statute that vested in the governing bodies of churches 
and schools unrestricted power to veto issuance of liquor licenses within a 500 foot zone 
is improper delegation of police power to private parties).       
 
 M.G.L. c. 40A provides strict procedures for municipal approval of zoning 
amendments, including amendments to zoning districts.   Section 5 of the statute clearly 
states:  “Zoning ordinances or by-laws may be adopted and from time to time changed by 
amendment, addition or repeal, but only in the manner hereinafter provided.”  [Emphasis 
supplied].  The procedure for approval is spelled out in the section: 
 
  No zoning ordinance or by-law or amendment thereto shall be adopted or  
  changed except by a two-thirds vote of all the members of the … city  
  council  … 
 
 Section 5 does, however, provide some relief for neighboring landowners.  If, in 
cities such as Newton with a council of fewer than twenty-five members, “… owners of 
more than twenty percent of the land proposed to be included in the zoning change or of 
the area of the land immediately adjacent extending three hundred feet therefrom …” file 
with the City Clerk a written protest with their reasons against the change prior to final 
action by the City Council, then the amendment may only be approved by a three-
quarters vote of the City Council, rather than two-thirds.  In Newton, a two-thirds vote 
would require sixteen votes; a three-quarters vote would require eighteen votes.  The City 
Council, however, retains the final authority to approve or disapprove the zoning 
amendment. 
 

Conclusion 
 
 To the extent that Citizen’s Petition, Docket #182-16, seeks, during the period of 
a proposed moratorium, to delegate the final approval of a zoning amendment (in this 
case a change in zoning district) to a majority of landowners within a thousand feet of the 
land proposed to be re-zoned, it calls for an improper delegation of the City of Newton’s 
zoning authority to private citizens.  In my opinion, any ordinance proposing such a 
delegation, whether the delegation is contained in a temporary zoning ordinance (a 
moratorium) or a permanent zoning ordinance would be in direct conflict with M.G.L. c. 
40A and the due process clause of the 14th Amendment.   
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Petition for A Moratorium on 
Rezoning

Neighbors for A Better Newtonville

Presentation to the City of Newton 
Zoning and Planning Committee

June 27 2016
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Why This Petition?
• Winds of development are strong

– 76 properties listed

– 12 in process

– 21 parking lots

• Comprehensive Plan and Mayor’s new report —
clearly in favor of 

– Housing diversity 

– Careful planning process

– Learn as you go

– Preserve what’s good

• We support these goals
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Why This Petition?

But…

• Developers will come in as soon as they can

• Consequences of development can be seriously 
negative — should be explored first

• Mayor’s report wants to place decision‐making in 
hands of administrators.

• Slow down — stay within current zoning limits 
and keep the City Council as an active participant

• That’s why our petition.
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The Petition 

The undersigned voters of the City of Newton petition the Newton 

City Council to adopt the following measure:

The Newton City Council shall establish a 
Moratorium to prohibit the change of the 
Zoning District applicable to any land in 
Newton, without the written approval of 
a majority of the owners of land within 
1,000 feet of the land contained in said 

proposed changed Zoning district.
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Among Topics We Will Talk About

• Jurisdiction of the Council

• Rationales for development — sometimes 
faulty

• Impacts of development on city and 
residents
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The Council Does Have The 
Authority
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Results To‐Date from 
Orr Block Petition

Since mid‐May, petitioners have gathered  
1912 signatures — online and on paper — to 
request the City Council deny rezoning of the 
Orr Block parcel:

1577 Paper signers
323 Online signers

See petition at 
www.betternewtonville.org/petition
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Important Topics for Further 
Discussion

• Transit Oriented Development — correct 
understanding

• MU4 Districts

• Village and neighborhood input of small project 
40B developments

• Citizen involvement in establishing municipal 
goals

• Rethinking the purpose of Special Permit 
permission for expansion.

• Rethinking the purpose of allowing parking 
waviers and their impact on the village.
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Parking is the Lifeblood of Business
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The 85% Rule

• When 85% of spaces are taken, 
drivers are likely to abandon the area 
rather than wait for parking
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Walnut Street Between Washington and 
Foster —Winter Scene

#182-16



Around Newtonville Center

• Currently, available parking can 
accommodate about 45 more vehicles.

• But new construction will add 177 more 
vehicles.

• About four times more than current 
system can bear.
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7/18/2016

1

Petition for A Moratorium on 
Rezoning

Neighbors for A Better Newtonville

Presentation to the City of Newton 
Zoning and Planning Committee

July 18 2016
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Measure Twice
Cut Once

Marry in Haste
Repent at Leisure
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Highlights from Last Time

• Widespread concern

• Affordable housing

• Traffic and parking

• Fiscal costs to the city
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Commuter 
Station

Commuter Station
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Green Line Station

Characteristics of BU1 and BU2

• Low to moderate density

• Businesses serve local customers

• Buildings are low‐rise— contain both 
residential and commercial units

#182-16
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Green Line 
Stops Qualify as 

Transit 
Neighborhoods

Source: 
Comprehensive 

Plan

Darkest = G line 
with bus

Next = G line (bus 
status not clear)

Next = Express bus 
or G line w bus 
@1/2 mile

Key Characteristics of a ‘Transit 
Neighborhood’ 

Transit modes Includes MBTA trolley/subway and 
bus

Peak frequency of transit 15‐30 minutes

Land use mix and density Low‐ to moderate‐ residential uses

Retail characteristics Primarily serves local area

Major planning and 
development challenges

Integrating moderate‐density 
housing and local‐serving retail

Source: TOD202 Station Area Planning manual
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Barrio Logan in 
San Diego

Appropriately Developed Transit 
Neighborhood 

Business is LOCAL

LOW‐RISE buildings

Capitol Hill 
Washington D.C.

Appropriately Developed Transit 
Neighborhood (cont’d)
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‘Transit Neighborhood’ development 
is already allowed by BU1 and BU2 

MU4 zoning is inappropriate and 
unnecessary.

This is why we are asking for a 
moratorium on rezoning.
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Request for Relief 1

CITY OF NEWTON MASSACHUSETTS 
 

COMMITTEE ON ZONING AND PLANNING 
 
 
Newton, MA July 18, 2016 
 
Docket  Item #182-16 
  Citizen Petition Requesting a Moratorium to Prohibit Zone Changes 
 
 
REQUEST FOR RELIEF 
 
FACTS: Sufficient Newton Citizens have filed a Petition with the Newton City 
Council requesting a moratorium to prohibit zone changes.  The Mayor’s Law 
Department has raised a number of objections to the petition.  The Newton Citizens seek 
relief from the objections so raised. 
 
First Argument:  In the Law Department Memorandum dated June 24, 2016, 
the Mayor’s Law Department has taken the position that the City Council is prohibited 
from approving the citizen’s petition for a moratorium on zone changes because the 
safety release mechanism in the Moratorium allowing a waiver upon approval of the 
neighbors would be a violation of MGL chapter 40A and the 14th Amendment to the US 
Constitution. 
 
I respectfully disagree. 

a.  The City Council has the authority to declare a moratorium or 
temporary ban on the change of zoning districts. 
 
b  The Petitioners provided a safety valve, that is, to allow a lifting of the 
ban under certain circumstances.  This relief is not prohibited by MGL 
Chapter 40A.  The Mayor’s Law Department says the City Council does 
not have the authority to provide a safety valve.   
 

Request for Relief 1.  Rather than become bogged down disputing this authority 
the Petitioners say that they will accept, as a friendly amendment, a motion to remove the 
offending safety valve language. 
 
 
Second Argument: In the Law Department Memorandum dated July 15, 2016, 
the Mayor’s Law Department, says, c. 40A, §5 provides “Zoning ordinances or by-
laws may be adopted and from time to time changed by amendment, addition or 
repeal, but only in the manner hereinafter provided. Adoption or change of 
zoning ordinances or by-laws may be initiated by the submission to the city 
council or board of selectmen of a proposed zoning ordinance or by-law by a city 
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Request for Relief 2

council, a board of selectmen, a board of appeals, by an individual owning land 
to be affected by change or adoption, by request of registered voters of a town 
pursuant to section ten of chapter thirty-nine, by ten registered voters in a city, 
by a planning board, by a regional planning agency or by other methods 
provided by municipal charter. The board of selectmen or city council shall within 
fourteen days of receipt of such zoning ordinance or by-law submit it to the 
planning board for review.” 
 
The first issue is, does the responsibility for categorizing and classifying the nature and 
requirements of a Petition to the City Council fall upon the Petitioners or upon the City 
Council? 
 
If it falls upon the Petitioners, how far do these obligations extend?  How much of the 
administrative process will they control or influence?  Where are the lines drawn and 
why? 
 
It is my understanding that the City Council did not submit the Moratorium Petition to 
the Planning Board and as a result now wants to blame the Petitioners for this failure and 
dismiss the petition.   
 
This raises the question of the proper assignment of Legislative obligations to third 
parties, in this case the Petitioner’s.  Is it the Council’s position that the Petitioner’s have 
the authority to require the Planning Board to hold a hearing and make a decision on their 
petition when the Commonwealth has assigned that authority to the local legislative 
body? 
 
There is also the question of the downstream impact of the failure of the Legislature to 
perform is statutorily dictated obligations.  In the instant case will the filing of the 
petition be treated as a nullity because of the inability of the City Council to take action 
on the Petition?  Will the Petitioners be allowed to re-file the petition as an original 
petition and outside of any restriction imposed by statute or the Charter, such as in Article 
10.3? 
 
Request for Relief 2.  The Petitioners request the filing of the Petition be declared 
a nullity and the Council order the Petitioner’s to re-file the Petition. 
 
 
Third Argument:  The Mayor’s Law Department also states that Newton 
Ordinance 7.2 of the Newton Zoning Ordinance requires any person filing for a change in 
the zoning ordinance must pay a fee of $350.00 to the City Clerk, as set forth in Section 
17-3 of the City ordinances.  I suggest that the City Clerk, properly, did not ask for the 
payment of such a fee and the Petitioners should be excused from such payment.   
 

a.  As precedent for this deferment of fee payment I point out that City 
Councilors routinely file petitions to change the City’s Zoning ordinance 
and do not pay a fee.   
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Request for Relief 3

b.  Also, one can argue that c. 40A, §5 does not provide for fees and the 
requirement to pay a fee is in violation of the authority granted by §5 since 
“GL c. 40A, sec. 5 controls the procedure to be followed for the adoption 
and or the amendment of zoning ordinances or by-laws throughout the 
Commonwealth of Massachusetts.”  Newton Law Department 
Memorandum, July 15, 2016. 
 
c.  The Petitioners should be excused from any such payment because 
under the City Charter (that takes precedent over Newton Ordinances) the 
petition was filed under Article 10, titled Free Petition.  Applying the 
longstanding rule of law that that municipal ordinances should be read 
strictly against the municipality and liberally in the favor of the petitioner, 
the Charter statement that the Petition was a Free Petition can not be 
otherwise interpreted. 

 
Request for Relief 3.  The Petitioners request that the Council rule that petitions 
for a zone change file by Newton Citizens or landowners under the provisions of Article 
10 of the Newton Charter or under a similar provision of state or federal law allowing 
free petition to the Newton City Council be excused from the requirement of paying fees 
set forth in Newton Ordinance Section 17-3. 
 
 
Fourth Argument: The Newton City Council, under Article X, Section 5 of the 
Rules and Orders of the City Council, 2016-2017, has treated the imposition of limited 
moratoriums on certain matters subject to the provisions of GL c. 40A, §5 as an 
administrative matter when it authorized the refusal of certain applications or petitions 
that would inconvenience the schedule of the City Council. 
 
Article X, Section 5 of the Rules and Orders of the City Council, 2016-2017, says, in 
part, “Due to the City Council's reduced summer schedule for meetings as well as 
the need to afford the public an opportunity to participate at the public hearing, 
the City Clerk shall not accept for filing a completed application for a proposed 
project that is classified as a Major Project during the period from June 1st 
through July 20th in any year. Due to the expiration of the two-year term for 
councilors at the end of every odd-numbered calendar year and the need for 
sufficient time for the Land Use Committee to review proposed projects and the 
Council to reach a decision regarding such projects, the City Clerk shall not 
accept for filing a completed application for a proposed project that is classified 
as a Major Project after the second Tuesday after the first Monday in September 
through November 15th during the last year of any term of the City Council.” 
 
That same process can be applied to the Petitioners request and the matter can be treated 
as an administrative matter not subject to GL c. 40A, sec. 5 
 
Request for Relief 4. The Petitioners request that the Council determine that their 
Petition for a Moratorium as a request to adopt a previous Council policy to declare a 
delay on the acceptance and receipt of Petitions for a change of Zone as an administrative 
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Request for Relief 4

matter.  The reasons for the delay are those that seem most appropriate to the Council, 
including, if the Council so deems, the need for time to review the recommendations and 
proposed significant changes expected in the Report of phase 2 of the Zoning Review 
being conducted by the Zoning and Planning Committee of the Newton City Council. 
 
 
Fifth Argument:  In dealing with various zoning matters and land use 
matters, the City Council has a policy that it extends to Developers and others to ask that 
one or both of the parties waive their rights to require action within a specified time 
and/or the time within which the City Council must act, proscribed by ordinance or 
statute.  The purpose of this agreement for an extension is to allow certain other activities 
to take place or to give a longer time to consider the matter before the Council.  The 
Newton Zoning Board of Appeals has a similar policy. 
 
Request for Relief 5.  The Petitioners in this matter request such an extension and 
further ask the City Council to refer the matter to the Planning Board and resolve the 
other outstanding issues raised by the Mayor’s Law Department memoranda of June 24, 
2016 and July 15, 2016. 
 
 
The Petitioners in this matter say that if the Request for Relief 5 is granted they will 
waive Request for Relief 2 and Request for Relief 4. 
 
 
     By their Attorney 
 
 
 
     ____________________________ 
     Peter F. Harrinton 
     505 Waltham Street 
     Newton, MA  02465 
     617-558-7722 
July 18, 2016 
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